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Memorandum 78-35
Subject: Study D-39.200 - Enforcement of Judgments {Comprehensive
Statute--Retroactive Application of Exemptions)

The question of the retroactive application of exemptions has
arisen at several prior Commission meetings. This memorandum presents
some background material on this issue and proposes a section {which
would be added to Chapter 7 of the Enforcement of Judgments Law) to deal
with the problem.

Background
California decisions have consistently held that to grant a new or

increased exemption in the process of enforcement of a contractual
obligation that was incurred before the change in the exemption would
violate the Contract Clause of Article 1, Section 10 of the United
States Constitution and Article 1, Section 9 of the California Constitu-
tion. See In re Rauer's Collection Co., 87 Cal. App.2d, 248, 253-54,
196 P.2d 803 (1948) (increase in homestead exemption) {(attached as
Exhibit 1); Daylin Medical & Surgical Supply, Inc. v. Thomas, 69 Cal.
App.3d Supp. 37, 41-42, 137 Cal. Rptr. 826 (1977) {time for claiming
dwelling exemption extended); Smith v. Hume, 29 Cal. App.2d Supp. 747,
749, 74 P.2d 566 {1937) (new motor vehicle exemption); Medical Fin.
Ass'n v. Wood, 20 Cal. App.2d Supp. 749, 751, 63 P.2d 1219 (1936) {new
motor vehicle exemption). Early decisions of the federal courts sitting
in California reached similar conclusions. See The Queen, 93 F. 834
(N.D. Cal. 1899) (seamen's earnings exemption); In re Fox, i6 F. Supp.
320 (S.D. Cal. 1936) (motor vehicle exemption). This rule has also been
applied in bankruptcy cases with the result that the debtor is restricted
to the exemption in effect at the time of the earliest of scheduled
debts. See England v. Sanderson, 236 F.2d 641, 643 (9th Cir. 19536},
rev'g In re Sanderson, 134 F. Supp. 484, 485 {(N.D. Cal. 1955); In re
Towers, 146 F. Supp. 882, 885-86, aff'd sub nom. Towers v. Curry, 247
F.2d 738, 739 (9th Cir. 1957).

The later of these cases almost completely ignore the gradual

erosion of the rigid application of the Contract Clause by the United
States Supreme Court beginning in Home Building & Loan Associatiom v.
Blaisdell, 290 U.S. 398 (1934), which upheld the Minnesota Mortgage
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Moratorium Law. California decisions concerning the retroactive ap-
plication of revisions in the community property and soverelgn immunity
laws have engaged in a more modern, sophisticated analysis of the con-
stitutional issues. See, e.g., Robertson v. Willis, 77 Cal. App.3d 358,
367-69, __ Cal. Rptr. ___ (1978} (community property); Flournoy v. State
of California, 230 Cal. App.2d 520, 530-37, 41 Cel. Rptr. 190 (1964)
(sovereign immunity). These cases have applied a balancing approach,

relying heavily on the analysis developed in Hochman, The Supreme Court

and the Consitutionality of Retroactive Legislation, 73 Harv. L. Rev.

692 (1960). See also Reppy, Retroactivity of the 1975 California Community
Property Reforms, 48 So0. Cal. L. Rev. 977 (1975). Although the par-

ticular interests in these cases differ to some extent from the Inter-
ests in the exemption cases, it is still surprising that the courts have
adhered to a rigid interpretation of the Contract Clause and vested
rights doctrine when the gquestion of retroactive application of exemp-
tions arises.

Recent decisions 1n at least two other states have recognized the
erosion of the Contract Clause and upheld the retroactive application of
increased exemptlons to preexisting debts. In Hooter v. Wilson, 273
So.2d 516 (La. 1973), the Louisiana Supreme Court reasoned:

It may be said in relation to the garnishment exemptions that the

creditor not only read into the comtract the statutory exemptions

provided at the time of the contract, but necessarily read into
that exemption law the right of the state in the exercise of its
police power to change the exemptions for the protection of the

welfare of the people of this state. .

. _ There was no vested contractual obligation that this
particular debtor would have wages available for the remedy of
garnishment 1f he failed to pay the debt. When the state changed
the remedy by increasing the exemption, it did not abrogate the
remedy; it did not make the remedy any less certain than it was at
the time of the contract; it simply in the interest of public
welfare increased the debtor's exemption so that he and his family
might be saved from being a charge upon the state. [273 So0.2d at
521-22; citations omitted}

The court alsoc noted that the creditor could have availed himself of
other remedies at the time the contract was made, such as a chattel
mortgage or conditional sale.

The Loulsiana Court of Appeal followed Hooter in Ouachita Nat'l
Bank v. Rowan, 345 So.2d 1014 (La. Ct. App. 1977) and applied a home-

stead exemption which was {ncreased between the time the obligation was
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incurred and the time the judgment was rendered under which levy toock
place. The court held that there was no impairment of a contract and
that even if there was the impairment was justified by the economic
interest of the state. Accord Natchitoches Collections, Inc. v. Gorum,
274 So.24 449 (La. Ct. App. 1973).

The Oregon Supreme Court held in Wilkinson v. Carpenter, 277 Or.
557, 561 P.2d 607 (1977), that the amount of the homestead exemption
should be determined at the time of sale. A copy of this opinion is
attached hereto as Exhibit 3. The court noted the changed interpreta-
tion of the Contract Clause after Blaisdell and followed a balancing
approach. The Oregon court followed Hooter in reasoning that the state
had a reserved power to increase statutory exemptions for the protection
and welfare of its people, stating that "[s]o long as the increase is
reasonable and does not destroy the value of the contract by destroying
any meaningful remedy, it does not violate the contract clause." 561
P.2d at 611. The court found that the increase from $7,500 to $12,000
was not unreasonable in light of current economic conditioms.

Most commentators urge the views set forth in these recent deci-
siong. See, e.g., Countryman, For a New Exemption Policy in Bankruptcy,
14 Rutgers L. Rev. 678, 726-32 (1960); Reppy, Retroactivity of the 1975

California Community Property Reforms, 48 So. Cal. L. Rev. 977, 1120
n.470 (1975); Comment, ! Stan. L. Rev, 350 (1949); Note, 68 Yale L.J.
1459, 1471-72 (1959). A copy of the Stanford law Review Comment is
attached as Exhibit 2.

Similarly, Section 23(b) of the Uniform Exemptions Act also would

apply exemptions retroactively:

All provisions of this Act apply to the collection of claims
arising before and after the effective date and to the enforcement
of judgments rendered or entered before and after that date, but do
not govern a levy made before that date.

It should be apparent from the foregoing discussion that the staff
is of the opinion that exemptions should be applied to preexisting
contracts. Despite the recently decided Daylin case, cited supra,
we believe that the California Supreme Court would be likely to follow
the Louisiana and Oregon courts if confronted with an explicit legis-
lative determination that exemptions should apply to preexisting con-

tracts.
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Alternatives

Constitutiomal arpguments aside, the staff belleves that it is
clearly undesirable to restrict a debtor to the exemptions in effect at
the time an obligation is incurred. We see no reason to treat debtors
whose property is being levied upon in 1980 differently because one was
sued under a 1975 contract and another under a 1960 contract. Exemp-
tions are increased and added primarily to take account of inflation and
increased prices and also to recognize the increasing importance of
certain types of assets, such as retirement benefits. This purpose is
largely frustrated if the time of contracting is determinative of exemp-
tion rights.

There are three alternative times at which the applicable exemp-
tions may be determined: the time judgment is entered, the time a lien
is created on the property claimed as exempt, and the time the exemption
is claimed.

From a policy standpoint, the staff believes that the ideal time
for determining the applicable exemptions is the time when the exemption
is claimed. This policy is in accord with the notion that legisiative
increases in and additions to exemptions should be made as effective as
possible. It is also easy to administer because the court determining
exemptions need not look to some prior time to find the applicable
exemptions. However, the vested rights doctrine would probably in-
validate such an approach. Prior to the acquisition of a2 lien, the
unsecured judgment creditor has no right to specific property of the
debtor. The acquisition of a lien in effect elevates the creditor to
the status of a secured creditor. See S. Riesenfeld, Creditors’ Rem~
edies znd Debtors' Protection 54 (2d ed. 1975). Although the same
analysis was applied under the vested rights'doctrine as under the
Contract Clause in Blaisdell and in other cases such as Robertson v.
Willis, supta, involving the retroactive application of the community
property reforms, we think it unlikely that the courts would hurdle the
Contract Clause and also override the centuries-old respect for liens.

The staff considers the alternative of tying exemptions to the time
of entry of the judgment to be undesirable. It is an easily administered

alternative, since the time judgment was entered is certain and easy to
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ascertain, but serious inequities akin to those arising under existing
law would occur because a judgment may be enforced under the draft
statute for 20 years.

The staff recommends that the applicable exemptions be determined
at the time a lien is obtained on the property claimed as exempt. This
policy is consistent with the Uniform Exemptions Act and the recent
decisions in Louisiana arnd Oregon and respects the importance of the
lien acquired by the judgment creditor. When a lien has been acquired,
the creditor has an expectation that the property will be available for
the satisfaction of the judgment. The only drawback of this approach is
that the time of acquisition of a lien may vary from item to item so
that the determination of the applicable exemption at the hearing on the
exemption claim will be more cumbersome, though not necessarlly dif-
ficult. It should also be noted that an exemption in effect prior to
judgment may be applicable under this alternative because the postjudg-
ment lien may relate back to the acquisition of an attachment lien., We
do not view this as a serious problem, however, because attachment of
the property of individuals is now quite restricted and because there

are additional exemptions availlable in attachment.

Proposed Section

The staff proposes the adoption of the following provision:

707. . (a) The determination of whether property is exempt
or of the amount of an exemption shall be made pursuant to the
exemption statutes in effect at the time the judgment creditor
acquires a lien on the property for which an exemption is claimed.

(b) All contracts shall be deemed to have been made in recog-
nition of the power of the state to alter and to make additions to
statutes providing exemptions from the enforcement of money judg-
ments.

Comment. Section 707.  is nmew. Subdivision (a) rejects the
case law rule that the judgment debtor could take advantage of only
the exemptions in effect at the time an obligation was incurred.
See, e.g., In re Raver's Collection Co., 87 Cal. App.2d 248, 253~
54, 196 P.2d 803,  (1948); Daylin Medical & Surgical Supply,
Ine. v. Thomas, 69 Cal. App.3d Supp. 37, 41-42, 137 Cal. Rptr. 826,
_{1977); Smith v. Hume, 29 Cal. App.2d Supp. 747, 749, 74 P.2d
566,  (1937); Medical Fin. Ass'n v. Wood, 20 Cal. App.2d Supp.
749, 751, 63 P.2d 1219, (1936).

Subdivision (b) reserves the power of the state to change and
add to existing exemptions in line with recent decisions in other
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jurisdictions. See, e.g., Wilkinson v. Carpenter, 277 Or. 557, 561
P.2d 607 (1977); Hooter v. Wilson, 273 50.2d 516 (La. 1973).

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum 78~35 Study D-39.200
, Exhibit 1
Excerpt from‘m Ravet's Collection Co., 87 Cal. App. 2d 248,
196 P,2d B03 (1948).

APPEAL from an order of the SBuperior Court of Ban
Mateo Countty denying petition to levy execution on a home-
stesd. Aylett B. Cotton, Judgs. Reversged with directions.

Jeronte 1., Behiller for Appeliant,
Prank V. Kington for Respondents.

BRAY, J——"The superior court made an “'Order Denying
Petition to Levy Execution on Homestead’ in 8 proceeding
brought under the pravisiona of rections 1245 to 1258, Inclusive,

* of the Civil Code. The petitioner therein appenls, The ques-
tions ralsed concern the effect of & certaln declaration of home-
stead upon the property of respondents, wlwo at all tines herein
mentioned were, aid are, husbsnd and wife.

1n 1937, respondents Clande €. 1ligging and Annn Iiggina
purchased with community funds certain real properiy in
Ben Mateo County. The deed, dated July 23, 1837, and re-
corded December 4, 1937, conveyed the property to them as
Joint tenants, with the right of survivorship. Thereafter and
on August 14, 1939, bioth respondents signed, and on August
15th recorded, & declaration of homestead on this property.
The declarntion states that Claude Higpins and Anna Higging
pre husband and wife; that Claude is the head of a family,
sonaisting of himeelf, his sald wife, and their thres minor chil-
dren, ul} actually residing on the land {deseribing it} ; that it

in their intention to use it ss & home, and that they claim it,
together with the dwelling house thereon, es o homestead ; that
tha actual cash value of the premises is estimated to be $4,600;
and that all of it is necessary for the use and enjoyment of
the homestead ; *‘That the character of seid property sought
to be homesieaded i3 as follows: That the sald real property Is
"the Communily property in Joint.Tenancy of the Deslaranta.
.. .M (Emphasis added.) No attack is made upon the validity
of the declaration.



Aug. 1948] In re Raven's Coramerion Co.
(B CAS #E; 168 PO D3]

1n 1040, petitioner, on an assigned claim, brought guit in the
Buperior Court of San Mateo Tounty against respondent
Claude Higging. On Deceinber 10, 1945, judgment for approxl-
mately §050 was rendered in favor of petitioner and against
Claude. On appeal to this court, the judgment was affirmed.*
On February 6, 1940, an abstract of the judgment wes re.
corded in San Mateo County, and on July 18, 1847, exceutlon
wes levied by the sheriff on the homesteaded property. The
same day, petitioner, purstont to the pravisivns of section 1245
of the Civil Code, applicd to the superior court for the appoint-
ment of appraisers to value the property. Respondent{ Anna
Higgins appeared and answered the petition, setting forth
that she was not a party to the judgment; that the property
was held In joiut tenency by ber and Claude; that ite value
‘'wax less than $6,000,; that it could not be divided without
material injury ta it; and ssked that the petition be denfed.

The eovrt duly appoinied three appraisers. On September
93, 1941, their reports were filed. They found that there were
1o lisns ot encumbrances of tecord and that the property could
not be divided without material injury. No challenge of these
findings 18 made. Two of the eppralsers valued the property
ut %5860, the third at $4,773, On Beptember 20th, petitioner
moved tha cotirt to adopt the majority report of the appraisers
and to direct & sale of the property under the writ of execu.
tlon. This motion was resisted by respondent Anna. The court,
in its order, found thet the property was held in joint tenaney
and “*that the sctual cash value of sald real praperty is less
than §6000."" It then denled the petition.

AMOUNT oF EXEMPTION
The first question to be determined is the amount of home-
stead exemption to be allowed. In 1039, when the homestend
was declared, section 1280 of the Civil Code provided that

. Y Raust’s Law ste. Oo. v. Higgine, 18 OalApp.2d 304 {174 P.24 480].)



258 In ax Riven's Cotrmorton Co. (87 0.A 84

the hotnestead sxemuption of the head of & family was 8,000
aver lens aud encumbrances st the tims of any levy. In 1948,
section 1280 was amended to allow an exemption of $6,000,
Rupondents contend, and the court apparently agreed, that
" the azbtuption to be applied in that of the date of recording the
abutract of judgment, or 8,000, Petitioner contends that it
in that of the date of ineurring the indebtedness. The record
o this appenl fally to disclose the date of the incurring of
the indebtsdness upon which this litigation is based. How.
sver, ini the record before this court {n the former appesl (ses
footuote, p. 324) of which record this court may take judiclal
notics, the trial sourt found that an scecunt waa atated be.
twaen the partios on June 2, 1939, At that time, as well un at
.the tims of recording the declaration and in fact ever aitice
1878, the amount of homestead exemption for the head of &
famity was $5,000. : "
Phs question of the efect ap to creditors then exinting of an
inorease in the somount of the atatutory homestead exemption
has not been passed upon heretofore in this stats. In the case
of Coken v. Davis, 30 Cal. 187, the court wes conaidering the
aftect of an amendtnent in 1880 of the homestead law of 1881,
. It held that to avail himwelf of the provialons of the later act
1t was stecomary for et owner who had previously flled & decla.
ration of homentond to flie & new ohe after the 1860 act took
effect, and that ss the owner had falted to file yuch new declara-
tion, his rights were measured by the sarlier act. Gluckouf
¥. Blivaw, 23 Cal. 812, ia to the same effect. The holdings in
both oases, howaver, are based upon the express wording of
the set, whick, in effeut, stated that ali persons holding home.
steads hiad one yesr in which to file the new declarstion of
homestesd provided by the act. '

In MoNabb v. Byruies, 92 Cal.App. 837 {208 P. 488}, the
sourt wax considering & complaint based upon s declatation of
homestend made in 1088, Objection was made that the declara-
tion did not contain s statement that no former declatation
of homwstead had beent made by the parties. I 1887, section
1283 of the Clivil Code had been amended providing & sew
- subdivision (5) which permitted such o statement to be mude
in the declaration. Afer holding that this was not & mande-
tory requirement, the tourt held that subdivislon (8), whish
had been added after the declaration of homestesd had been
recorded, was ‘'not retronctive in ita effect.'!’ (P, 848.)



Aug.1048]  Ix as Raura's Cotincrion Co. 288
| INT C.Aad B48; A8 .24 803}

[1] 'hat the inoreame in exemption cannot be given &
retrosctive interpretetion, as it would be &t impairment of
the cbligation of contracts, and that the creditor i3 entltled
to rely tpon the exemption statutes as of the ilime the obliga.
tion was inotrred, da well eatablished. Medical Finance dsen.
v. Wood, 90 Cal.App.24 Bupp, 748 [63 P.2d 121B], and Bmith
v, Hums, 89 Cal.App.2d Bupp. 747 (74 P.2d 500], dealt with
the enactment in 1935 of section 090,24 of the Code of Civil
Procedute, making & motor vehicle of & value less than $100
exempt from sxeeutlon. No such sxemption had theretofors
sxistad, 1t buth cases 1t wea hald that to give & retrosotive
offuct to this statite would be in vloietion of the state and
federal Constitutions, as it would impar the obligation of
contracts.

In Ths Qusen, 08 P. 834, 1t wan held that & Californis atat-

" ute sxempting from exscution seatuen’s wages not exceeding
$100, *sa applied to previous contracts roade with seaman, at »
time wheh no ruch exemption is allowed, would materlelly
leasens and lmpair the obligation of sitch contraots.'’ (P. B37.)
Hes also I 8 Foe, 16 F.Bupp. 320, and Waples on Home-
stend and Hxemption (1892), pp. 427-220.

st 114 4y wattled that every statute will be construed to operats
prospectively tuniems the legluintive Intant to the contrary ia
clearly szpressed. . . . The rule that a atatuts ly presumed
to operate progpectively only, unless &n {ntent to the contrary
clearly appears, is especially spplissble to osses where retro.
active operstivy of the statuts would lmpair the obligations of
sonteacts or interfere with vested rights.’ (Jones v. Union
04 Co. (1588), 318 Cal, 775, 777, 110 [25 P.2d §, 8] : to name
effect Poople v, Allied Arohitects dsan. (1937), 801 Cul, 428,
487 {257 P.B11)) . ..

*Hut sven it e retroactive intent van be found {n the statute,
the application of the new cxemption to exestitions istusd on
judgments baaed on preexisting contracts Is pravented by the
provisotis of the Consiltutions of the United Stetes (art. I,
wes, 10) and of Culifornia [art. I, sec. 18), forbldding lawa
Ampairing the obligation of sonttects . . . Statutory provi.
sions eresting new, or Incressing vid, szempiions have been
considered esvern! times by tha tinited States Bupreme Court,
and it hae unlformly held that thelr applicstion to exeotitions

‘based on preexisting contracty would violate the provison of
the federnl Constitution above veferred to. {Guns v. Horry
(1879}, 16 Wall, 610 [21 L.Bd. 213]; Bduwards v. Ksareey




954 In mz Rives's Cowsorion Co.  [87 C.A24

* (1878}, 88 U. B. 550 [24 L.Bd. 193] ) Bank of Minden v. Cls-

| ment (1091), 266 T. 9, 128 [4! S.Ct. 408, 95 L.Ed. 857];

. W. B, Werthen Oo, v. Thomes (1834}, 202 U. 8. 428 [54 8.Ct,

' 816, 78 L.lid. 1n4d4, v3 AR, 172]" (Mecical Finance

- Ast, v. Wood, supra [20 Cal.App.2d Bupp. 749, 760, 7611.)

~ YWhile it 1s competent fur the leglsleture to chunge the

~ form of remedy, if it can do so without impniring the vbligs-
 tlon of contraet, 4 statute Ineressing the exemption of debtors
“in vold to the extent thet it is appHeable to contracts made

i prior to it engctinent.”” (12 Cal.dur, p. 333.)

88 Amerioan Low Feports. page 178 states that ‘‘the now
 gensrally sccepted view' ia that tho remedy is inseparable
~from the contract iteelf, und contracts not reduced to judg-
et ars Reld to be sunstﬁnti;.kly impaired by the authoriza.
, tion of & mew or increased exemption,

 {#] A= e prospective end not a retroactive inierpretation

must B¢ glven fo the 1940 amendment to sestion 1280, 1t iy
sbylous that the cxempiion to which respondents ars entitled

" fu that which wus in sxzisteroé & ibo time of the crestion of

 $he debt wpon which the judgmnt is founded, namely, #5,000.

. Mentlun Is made b7 respondents of the amendment of sec-
- #lon 1880 I 1947, reieing the homeatead sxemption to $7,600.
 Mhig, Hia the 1945 amendment, catinot e given & reiroactive
- effect s Sar we petitloner fn concerned.

j 1n holding that the ameadment is oot retrosctive, we ex-
yrestly Brs not holding, as retitioner would bava us do, that
t0 svell thegiseiven of the increase . exemiticn ax to debts cro-
ated, or sontracts entared into, cffer the effectiva date of the

- smetidaent, it is necessary for the jroperty owners who there.

- {ofore Hled decirentions of bonies‘ead to fil= new declarations,
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fixhibit 2

Comment, | Stan. L. Rev. 350 (1949)

Contracts Clause Prevents Exemption Change

Cxaptrons’ RioHrs — Exemprion Starures — Incieassd Homx-
sraab Exsyvrion UnconstrruTionat tr AppLizp RETROACTIVELY, —
plaintif's assignor.
ggine and his wife recorded a declaration

I 193g, Claude Higgins became indebted to
In thit same year, i‘-ﬁ

of homestead on property. they had previously purchased, At that
- time the homestead exemption of the head of a family was $s,000." .
- Plaintiff brought suit against Higgins in 1940 on the as
claim, Effective September 15, 1948, the legislature increased the
exemption to $6,0c0! Plaintiff was awarded judgment for ap-
tely $os0 on December 1o, 1945, This judgment was -
affirmed in $g46," and exccution was levied on the homestead
in 1947. Plaintiff, as judgment creditor, petitioned to

ve the homestead property sold under the writ of execution.*

 'The trial court denied the petition because it found the value of
. the homentead I:orr:pt:rgl was uider $6,000. On appenl, Aeld, the

. 1948 amendment whi

increased the amount of the homestead

' exemption cannot be applied retroactively. To determine the
"applicable homestead exemption, the court must look to the
 exemption in force when the debt was incurred. In re Rawer's
| Collection Co., By Adv. Cal. App. 321, 196 Pad Bo3 (1at Dist. 1948).
' Denial of retroactive effect to the amendment which entarged
 the homestead exemption seems to deleat the attempt of the legis-

 fature to keep abreast of inflation. It is impo

rtant to cotuwider

Study D-39.200

| whether the tourt or the legislature might have gpplied this section

 of the Civil Code to pre-existing debta,

 The coutt reasoned that to give the amendment retroactive
‘omﬂon would violate state and nationsl constitutional pro-
" visions forbidding state impairment of the obligations of contracts.
_'The courts have not always held this way. In a dictum in en early
~coae,’ Chief Justice Taney said, “a state may regulate . . . . the
- modes of proceeding in its courts in relation to past copteacts . . . .

.. 1, Gar. Crvi Coon § 1260 (Deering, 1541),
4, Qav. Crv, Cons § 1260 (Decring, Supp, 1943).

3, Mauver's Law & Collection Co. v, Higging, 76 Cal. App3d 834, (24 P.2d 450 {Int

Dist. 1548},

4, Bav. Crv. Coon E’Hi (Deering, 1941) prescribes “t::d

in resching the wvalue of the property in excens of the
' 5, Biomson v, Kinzie, 1 How. 311 (U8, 1843),

edure to be fullowed
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' according to its own views of policy and humanity.™ Relying on
 this dictum, several courts gave retroactive effect to statutes that

increased exemptions.’ But in 1872, in the case of Gunn o, Barry,*

' the Supreme Court of the United States held such a Geotgia

 statuste uniconstitutional. The Court said this legislation involved

- the :i’t E?airment of a substantial right and was “to that extent utterly
void.

forcement of a contract, which exist at

The Court reasoned that the liﬁal remedies for the en-
e time and place where

. it Is made, are a part of its obligation. Edwards v. Kearsey,”
declded in 187y, reafirmed the doctrine of Guna . Barry and

repudiated the dictum of Chief Justice Taney. Since then, both

" federal and state courts have held increased or newly created

exemptions to jmpait the obligation of contract, if applied ret-

 rodetively.'

It may be argued that the theory underlying Gunn v. Barry
I» unisound. The obligations of a contract are those things the
partles agree to do. Unless the débtor agrees to subject his property
to the payment of his debts, as by mortgage or plu{gc:, the contract
ﬁroscu no obligation on the property.” Until the creditor has

uced his claim to judgment, there is a mere personal obligation
uit the part of the debtor, and-his property is not obligated in any
way'* Since exctoption laws operate on the property of the
debtor and do not in any way nffect his personal sbligation, they

" cannot be sald to impair the obligation of contract. They apply

only to the telicf which the ereditor may get by virtue of his judg-

" usent. The conclusion is that exemption laws are merely pro-

cedural,

6 M, et 315,

7. Sneldar v, Heldetberger, 45 Aln. 126 (18712* Hardeman v, Downer, 39 Ga. 425
1889} Canle v. Douglas, . ¢ Kan. 123 (1865} Hilt v. Kemler, 63 N.C, 426 (186%);
&um v. Qoald, 11 N.Y, 281.{1854),

&, 15 wall, 810 (U9 1872Y,

9& Id. nt 623.

10. 56 US. 595 (1877, : -

i1, Eg. W. B, Worthen Co. v. Thetans, 292 1.8, 426 (1924} {exempiion of insur-

© Mice iroceeds); Bonk of Minden v. Clement, 25¢ U8, 126 (1921) (esemption of insur-
. ABCE

n}; In re Fox, 16 F. Supp. 320 (5.0 Cal. [936) (automobile exemption

in benkruptey}; The Queen, 93 Fed. 834 (N.D. Col. 1899) {exemnption of wages);

‘ { |
Medical Flnance Ass'n v, Wood, 20 Cal, App.?r} Supp. 749, 63 P24 Igl‘.! {Cal. Super,

1930) fexemption of peronaity); Hurington v. Godbee, 137 Qu. 343, 121 SE. 312
{mi} {homestesd :xr,mi:tinn}.} '

12. GLewN, Titr RicHTe aANp Remrmizs or Crenrrors Huwercrivg Thoix Deston’
Paoesarr § 3 (1915).

19, 1 Guesn, FravsuLent Convevances anp Pasrenavens §3 9, 33 (rev. od, 1940);

" GLENN, op, ol supra hate §2, 87,



452 STANFORD LAW REVIEW [Vel. 1: Page 350

Cases which involve conflict of laws support this argumeny
Where a contract is made in one state andp the creditor suey jn
another,” almost all courts hold ‘that the exemption law of the
forum applies.”® ‘This is so whether the law of the forum alfow

& greater' or lesser™ exemption than does the place where he
contract is made and is to be petformed.”™ These cases are jn.
consistent with the doctrine of Gunn v. Barry. They are based
on the theory that “excmption laws are no# part of the contract:
they are part of the remedy and subject to the law of the forym, ™
Contrary to this, the Court said in both Gurn . Barry® and
Edwards v. Kearzey* that exemption laws are part of the con.
tract and that the proper remedy is that of the state where the
contralt was made. In short, the conflicts cases treat exemption
laws as procedural, while Guns ¢, Barry treats them as substantive,

The distinction between matters of substance and matters of
procedure obviously may be based on a difference of degree; what
is regarded as procedural in ene instance may be regarded as
substantive in another.”® Nevertheless, this does not justify the
divergence of result in the above cases: the parties and their
relationship to each other are identical. The creditor’s remedy
ia impaired just as effectively in the conflicts situation as it is when
an exemption increase is applicd retroactively. There is no reason
why exemption statutes cannot be regarded as procedural in their
application to pre-existing contracts,

But enticing as it is to arguc that the debtor has only a
personal obligation which is not affected by a changed exemption,
there are strong arguments the other way. A creditor has “a com.
mon natural right to collect his debt by subjecting his debtor

14, Chicugo, R.L & Pac. iy, v, Sturm, 174 U8, 710 (189%); Sanders v. Ferdhizce
Worke, 292 U.S. 150 (1934); Merchanu Bank v, Weaver, 213 N.C. 767, 197 BE 351
£1938). Bnt cf. Biste ex ref, Fullon v, Heinrich, 48 Ohle App. 455, 194 N.E. 395 {153M),

I5. A domestic ereditn: who procesds rpinst & domestic debtos in a foreign juri
dictlon with intent tc aveid domesic sxemption laws may be enjoloed, Origge ¥, Docter,
B% Win. 161, 61 N.W. 761 (159%),

18. Srumennc, Coxritct or Laws 130, note 17 (1937), Rssr;rrmm-. CoNrtict
or Lawe § 600 (1934) “The lasw of the forum. determines matters perteining to . .\ -
what property of ¢ judgment defendint within the sate It exempt from =xecution,™

7. Ploson v. Murghy, 220 Xy. 464, 255 5.W. 442 (1317).

18, Chicags, LI & Pec. By. v, Stwem, 174 US, 710 (1699),

19, Miwon, Conritcr or Laws § 209 (1901).

20, Chlcxgo, R & Pac. ky. v, Sturm, 174 U8, 710, 717 (1899), ’
. 13 vnill, 610 (Us. 1872).

22, 96 U8, 55%, 607 (1877).

23, Bampsonr v. Channell, 110 2.2d 754 (C.C.A, tat [340],




o due process of law.”** This is true even though he has no
claim against his debtor’s property until his debt is reduced to
judgment, That right wottld be worthless if it could not be
enforced by recourse to the debtor’s property. This right can be
protected by reading into the contract the means of enforcement
existing at the time the contract is made,
Another solution to the problem, not inconsistent with Guan
v. Barry, is suggested by the Minnesota Morigage Moratorium
“case There tic Supteme Court upheld the validity of an
emergency statute extending the redemption period of existing
mortgages. The Court reasoned that the state has a reserved power
to protect the interest of its people; an emergency may furnish
the oceation for an exercise of this power, and 2n economic crisis
thseatening the people’s loss of homes and lands which furnish
shelter and support is such an emergency. The principle estab-
fished by this decision has not been confined to mortgage cases.
On the strength of it, a Federal District Court in lowa held con-
stitutional # statute™ that temporarily increased exemptions and
applied them to pre-existing contracts.”” And in 1945, the Supreme
Court enunciated that a “governing constitutional principle"*
was derived from the Mortgage Moratorium case and cases follow-
ing it:** “When a widely diffused public interest has become
enmeshed in a network of multitudinous private arrangements,
the suthority of the State to safeguard the vital interests of its
eople is tiot to be gainsaid by abstracting one such arrangeiment
rom its public context and treating it as though it were an
isolated private contract constitutionally immune from impair-
ment."*’
This theory reduces the problem to a balancing of the interests
of the coremunity agairst the senctity of contracts. In striking
this balance the {cgisi&ticil must be rezsonably limited and ap-

. ——r e ot

24. | CLENN, Fravnupsnt CoNveyancrs Awu Paerckerces § 7 (rev. o, 1940},
*

29, Home Suildlog and Loan As's v, Blaisdell, 250 U3, 398 (1934), 34 Cot, L.
Ry, 36§, 47 Haav, L. Rev, 640, 32 Mion. L. Rav, 543,

25. Jowrs Lows 1533, . 177

27. In re Durbane, 8 P, Supp, 63 (N0, lowi 1934).

28. East N.Y. Savings Bank v. Huhn, 326 U5, 230, 232 (i545),

29, Puitaute Tron en:t Steet Co. v, Asbury Park, 316 U5, 502 (1942)3 Geilen v,
Nadopal City Bank, 313 U5, 221 (1941} Veir v. Sixiih Ward Asen, 310 115, 32 (1940);
Honeyman v, jucobs, 306 U.5. 539 (1939},

30, &ee note 26 supra.
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propriate to the indueing cause.”" The statute in the principal case
would meet these requirements if the legislature were to make
it a temporary emergency ineasure. While the moratorium law
was the product of the depression, and the exemption increase
in the principal care was a product of inflation, the purpose of
both statutes was the same—to prevent widespread loss of homes
by families unable to cope with cconomic problems not of their
own making." Since the courts continue to follow Gunn v. Barry,
the legislature should recognize this possible tethod of pro-
tecting present debrors from the loss of their homes due to in-
flated real estate prices.”
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Judgment creditors moved to sel
amount of homestead exemption in reaity
mubject to execution. The Cirewit Court,
Muitnemah County, Chfford B. Olsen, J.,
set the amount in sccordance with amend-
ment increasing smount of exemption and
creditors appesied.- The Supreme Court,
Howell, J., held that aroendment applied to
prior judgment and did not unconsiitution-
ally impair obligation of contraci.

Affirmed,

1. Homestead o7

Statute incremsing smount of home-
stend exenmption appiled where notice of
exemption claim an? exetution sale took
place following its ensctment, although
judgmenl preceded its enactment. ORS
23.240.

2. Homestead =4

Homestead exemption is proper aubjort
for legislalive sclion and in intended nol
only to insure indigent individuals comiorts
of home but alse to protect general econam.-
ic weifare of all citizens, creditors nnd debt-
ors alike, by promating stability end securi-
ty of society. ORS 23.240.

3. Constitutional Law ®==180
Homentead =i

Statute increasing homestead exemp-
tion did not, as applied to prior judgment,
unconstitutionally impsir obligation of con.
tracls, Mnce incresse from $7.500 to $12000
wiaa reasonahle and any impairment id not
appest Lo be substastial when balunced
againsl governmenial object pursued. ORS

Study D 39.200
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23.240; Connti. srt. 1, § 21; U.S.C.AConsl.
art. 1, § 10, el L.

Warren C. Derss, Portland, argued the
cause and filed & brief for appeliant.

Mark M. McCulloch of Powers & McCul-
ioch, Portiand, argued the cause and filed n
brief for respondent.

Before DENECKE, C. J., and HOWELL,
LENT and BRADSHAW, 3J.

HOWELL, Justice.

Plaintiffs filed » motion for an order

sctting the amount of the homestead ex-
emption claimed by defendants in certain
real property which was subject to execu-
tion it eatisfaction of plaintifls’ prior judg-
ment ageinst defendants! After s hearing,
the court set the amount of the homestesd
exemption at $12000. Plaintiffs eppeel,
clsiming that the smount of the sllowable

homestead exemption should kave been set

at $7,500, as provided in ORS 23.240 us of
the date of the prior judgment, rather than
st $12,000 as provided by the same statute
as amended effective Septamber, 1978

The facts are not In dispute. On August
8, 1975, a decres was eontered ' granting
pluintiffs » judgment ugalnst defendants
for sums exoseding $1565,000. The obliga-
tion giving rise to this judgment was &
contract entered into between plaintiffs
and defendants on ber 8, 1878 On
September 19, 1975, the statute increasing
the homestead exemption to §12,000 became

effective. On January 6, 1976, & writ of

exscution was levied upon defendsnts’ real
property. On Junusry 21, 1978, defondants
filed & notice of claimed homestend axemp-
tion. On February i0, 1878, the property

was sold to plaintiffs on exscution for

$140000. The next day plaintlffs filed
thelr motion for an order setting the
smount of the homestesd exemption.

On sppeal from the ordet wntered on
their motion, plaintiffs contend that the
statute incressing the homestead exemption
to $12,000 shouid not be sonstrued to apply
to an execution on & judgment entered pri-
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or to ita effective date, and that if the
statute is construed to apply to such a judg-
ment, it would be an unconstitutional im-
pairment of the obligation of contracts un-
der Article |, Section 10, of the United
States Constitution. :

The appliceble part of the statute in-
creasing the homestead cxemption provided
as follows:

“Bection 5. ORS 23.240 is smended o
rend:

v23.240, (1} A homestead shaii be ex-
empt from sale on execution, from the
tier: of every judgment and from «ubility
in any form for ihe debts of the owner to
the smount in value of [$7,600] B1LUUG.
except as otherwise provided by law,

The homestead must be the xetunl abode
of and occupied hy the owner, his spouse,
parent or child, bul such uxemgption shall
not be impaired by:

“{n) Temporary removel or temporary
gheence with the intention to reoccupy
the same aa & homestead;

“fb) Removal or absence from the
property; or

“(¢} The sale of the propery.

“(2} The exemption shall extend to the
proceeds derived from such sale to an
amount nol exceeding [$7500] $1Z.000
held, with the intention to procure anoth-
er homestead therewith, for a period nol
exceeding one year.” Oregon Laws 1975,
ch. 208, § 5. {New materiai underscored;
old material in brackets.}

This court has previously noted that the
homestead statute should be liberally con-
strued in Favor of the debtor's exemption.
See, ¢. g., Fleischhauer v. Bilstad, et &l
Gray et ux., 233 Or, 578, 6S1, 379 P.2d 880
(1983). Under the termn of the statule, the
judgment debtor’s homestead i “exempt
from sele on execution,” hut the exemption

1. Sse Wilkinsor v. Carpenter, 276 Or. 311, 534 P.2d 312 {1876).
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is not automatic and must be affirmutively
mesurted before the sale or it is loat. See
ORS 29.270. Compare ORS 28.170.  Since
the exemption applies to the sale on execu-
tion and may be asserted Bt any time prior
to such usle, it would appear that the appro-
priste lime to measure the value of the
exemption would be the time of the sale on
execution.

{1} In this case, the stalute incressing
the exemption became effective an Septem-
ber 18, 1875. Notice of defendanis’ home-
atend exemption claim was filed on January.
21, 1978, and the execulion sale took piace
on February 10, 1976. Under the terms of
the statute in effect ol that time, defend-
ants were entitled to & homesesd exemp-
Lion of $12,000. '

Plaintiff siso contends that an gpplication
of the increased exemplion to an obligation
arsing under & pre-existing contract would
impair Lhe obligation of thmi contract in

violstion of Artiele I, Bection 10, of the U.B. -

Constitution. Thal section providea that
“Npstale shall * * * passany * * °
law impairing the obligation of contracts.”
See alse Oregon Constitution, Art. 1, § 21

Early decisions of the United, States Su-
preme Court often applied the coniract
clause rigidly W stale statutes which made
any significant change aither in the obliga-
tions of pre-existing contracts or in the
underlying remedies. Sce, e g, Gunn v.
Barry, 82 US. (15 Wall)) 610, 21 L.Ed. 212
(IR13); Edwards v. Kearzey, 96 U.8. 595, 24
1. Ed. 798 (187R):. Bank of Minden v. Clem-
ent, 266 U.8. 126, 41 S.C1. 408, €5 L.Ed. 847
(192133 )

In Hdwards v. Kearzey, supra, the Su-
preme Court held that u siate statule which
doubled the homestead exemption by rais-
ing it from $500 to $1,000 was unconstilu-
Lions! as un impairment of the obligation of

2. tlowever, during thal same perind, excep-
Hons were increasingly carverd out of the proht
bition when nws passed in the exercise of the
“palice power” at ieast arpuably impaired the
nhligahions or the remedies of pre existing con-
tracts in the fuctherance of the generul health,
safrty nnd welfare of the people.  See, 2 g,
Northwestern Fertilizing Co. « Hyvde Park, 87
U 5. 659, 24 1. Ed 1036 (1874), Stone v. State

contracts s applied to liabilities incarred on
contracts executed prior to the statute.
However, we do nol believe that the same
conclusion must necessarily follow in this
case, because it fa clear from our review of
the more recent Suprems Court decisions In
this sres that the Court's interpretation of
the contrect ciause has changed signifieant-
ly since 1878

In Home Building & Loan Ass'n v. Blsis-
dell, 200 1.8. 398, 54 5.Ct. 281, M L.Ed. 418
{1934}, the Court conducted & complete re-
examination of the contract clause and con-
cluded that “the prohibition is not an abeo-
lute onie und ia not to be read with litern!
exsctiiess like s mathematica! formula.”
290 U.S, at 428, 64 S.Ct. ot 208, The Blafs-
dell Court upheld s stete moratorium on
mortguge foreciosure sales during the de-
pression years despila the fsct that the
performance of existing contricts would be
frustrated by that morstorium. This waa a
significant departure from past decisions,
and it marked the beginning of & naw era
in the interpretation of the contract clause.
See generally G. Gunther, Constitutional
Law 811 (9th ed. 1975}

In ita most recent discussion of the con-
tract clause, the Supreme Court described
the Biaisdell case sa followa:

“s ¢ & The Blatsdell opinion, which
amounted to a comprehensive restate-
ment of the principles underlying the ap-
plication of the Contract Clause, makes it
quite claar that ‘[n)ot only is the conatity-
tienal provision qualified by the measure
of control which the State retaims over
remedial processes, bhut the State sl
continues to possess muthority to safe-
guard the vital interests of its people. L
doer not matter that legislation sppropri-
ate 1o that end “haa the resull of modify-
ing or abrogating contructs slready in

of Mississippi, 101 U.S. Bl4, 2% LEd 1078
[IBAC), Atlentic Coast Line R Co. v
Golgsboro, 232 U.S. 348, 34 S.Ct. 364, 56 L Ed.
721 (1914). These decisions foreshadowed the
shuft thal later developed towesd a more flexi-
bte interpretation of the coniract clause.

€nor + general discussion of the use of the
term “police power” see Linde. Without “Due
Procest," 49 Or.L.Hev. 125, 146 58 (1870}
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effect.” Stephenson v. Binford, 287 U3
251, 276, 58 S.Ct. 181, 188, 77 L.Ed. 288.
Not only are existing lews read into con-
tracta in order to fix obligailons as be-
tween the parties, but the reservation of
esnantial atiributes of sovareign power is
also read into contracts as & postulate of
the legal order. This principte
of harmonizing the constitutionz! prohibi-
tion with the necesasry residuum of state
power has had progressive recognition in
the decinions of this Court.” 280 U8, et
434485, 64 S.CL [281] at 288- 238, More-
over, the ‘economic intercata of the State
may justify the exercise of ila continuing
snd dominant protective power nutwith-
standing - interference with contracts.’
Id., at 487, 54 8.Ct [281] st 238--259." Ei
Paso v. Simmons, 878 UB. 427, bUE, K6

S.Ct. 677, 583-584, 18 L.EA.2d 446 (1965},

in an earlier deciion, Esst New York
Bank v. Hakn, 826 U.8, 290, 282, 60 8.Ct. 89,
10, 90 L.Ed. 84 (1945), Justice Frankfurter
also reviewed the Blnisdell case, ne well an
subsaguent declsions which hed eonsidered
the sontrast clause, and he concitided that
those cases
ue ¢ ¢ yigld this governing constitu-
tional principle: whea & widely diffured
publie interest kns heome enmeshad in a
neiwork of multitudincus privaie -
rangsments, the suthority of the State "o
the vital interesta of its peco-
pis, 290 U.B. st 684, 64 8CL {21] 6t
page 288 @ not to be gninssid )y ab-
stracting one such arrsugement from i
publie pontext and treating Ii as though
it were an isciated privele contract eon-
stitutionally immune frem impairmont.”

Quoting Manigault v. Springs. 188 UB.
473, 26 S.Ct. 127, 60 L.Fd 274 (1508}, Jus-
tioe Frankfurter then went on to add that

“i e power ‘which in its various ramifica-
. tions Is known s the police power, is an

exercise of the movereigm right of the

Government 1o protect the

genoral welfare of the pecple, and s par-

amount to eny rights under contracts be-

tween individuals' 198 U.B. st 480, 26

8.Ct [127! at page 130. Onoe we are in

thia domsin of the rescrve power of n

861 PACIFIC REPORTER, 24 SERIES

State we tust respect the ‘wide discre-
tivn on the part of the legidluture in
determining what ia gnd what is not nee-
ensary.’ Thid So far es the conatitulion.
al isaue v concerned, ‘the power of the
State when otherwise justified, Marcus
Brown Cv, v. Feldman, 250 \1.8, 170, 198,
41 B.Ct. 466, 486, 65 L.kd 877, is not
diminished Lecause a privabe  contract
may be affected” 426 U8 a1 &2 .83, 66
8.Ct. at 0.

Therefore, it seema plain that the dictutes
of the contract cluuse can ne longer he
viewed in the same absolute terms which
prevailed in carller times. Modern deci-
sions point out that the prohibition of the
contract clagse munt be balanced agrinst or
“harmonized” with the legislative powers
ressrved to the siates:

weo»ov [Wjhatever i peserved of
state power musl be consistent with the
falr intent of the constitutional limitation
of that power. The reserved power can-
not be congtrued so g: o destroy the
fimitation, nor ix the limitation to be con-
strued to destroy the reserved power in
ite esmential aspects. They must be con-
stived in harmony with each other. Thin
principle preciudes & construetion which
wourld permit the State Lo adopt as its
moiley the répudietion of debls or the
destruction of contracts vr the denial of
. mesne to enforce them,” Home Ruilding

& Loen Ass'n v, Blsisdell, supra 200 U8

at 458, 54 8.0t at 240. {Emphasia add-

&)

Aecerd Ei Paso v. Simmons, supra, 3 U S,
st 308, 86 8.Ct. 577. See afso Cuyshoga
Met. Housing Auth. v. Cleveland, 342
F Bupp. 250, 264 (N.D.Ohio 1872} (“This
stondrrd when distibled to its zssence s one
of reasonahlepces, or & balancing test s
Pursusnt to this modern, more flexibh ap-
proach, state hegisletion which reflvia “the
e of reasonante mesns to safeguand the
neonotie steuctuee upon which the pooid of
ail depends,” does not vielate the contraet:
cistne for “'the reseivaiion of the rearona-
hie oxercise of Lhe proteetive power of the
State iz resd into all contracts”  Home
Building & Loan Ass'n v. Blaisdell, supra,
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290 U S al 442, 444, 54 B0t aL 242 Tinder
thix siandard, the resl issue is “whether the
begmtation is pddressed (o a legitimale end
wnif the messures taken are ressonshie and
‘wppropriale to thet end” [d at 438, B4
S.Ct at 240. See alse Ki Paso v. Simmons,
supra, 479 U.8. at 50B, 356 S.Ct ar 584:

It ix the motive, the palicy, the oh-
ject, thet must characterize the legisia-
tive act, to affect it with the impuiation
of violatlng the obligation of contructs.""
(Quoting Ogden v. Saundere, 256 U8 12
{Wheat.) 213, 218, & L.Ed. 608 (1827)

Sece gencrally Hale, The Supreme Court and
the Contract Clause, [II, 57 Harv.L.Hev.
RE2, BRO -84 (1944).

The legislative act in guestion in this case
provided for an increase in the homestesd
exemption from $7.600 to $12,000. 1t haa
been puid ‘Lhat the purpose of such etemp-
Lima

i w provide a piace for the Camily and

itn surviving members, where they may

reside and enjoy the comforis of home,
freed from any anxioty that it msy be
taken from them aguinet their will, either

by remson of their own necessity or Im-

providence, or from the imporiunity of

their creditors.’ ’

[T L] ..

“If the homestead rule makes any
sense at wil, it ought to be liexible enough
to alibw the value of the homeatezd io
keep pace with the limes, and thus in
reelity, and not in mere fiction, grant the

debt ridder ard poverty watricken the -

(1]

‘comforia of horoe, in re Towers, 148
F.Supp. 882, BRS-£6, n. 2 (N.D.Cal 19686),
quoting In re Fath's Estete, 132 Onl. 508,
613, 64 P. 095 {1904}, (Einphesis in 148
F.Supp &t 8285}

[2] The creativn of such exemptions i
cerlainly a wropor subject for legistative
sction.  The purpose 1w not only to insure
indigent individunis the comforts of home,
but also to protect the general ccoromic
wellare of all citimens, creditors and dehtors
ulike, hy promoting the stahiliiy ancd securi-
ty of vur saciely  Periodic increases in ssich
exemptions reflect similar considers Liona,
As the Louisiana Supreme Courl recently

noted when considering a statutory iherease

in the garnishment exemption:
e ¢ * Whon the stato changed the
remedy by incressing the exemption, it
did not abrogate the remedy; It did not
make the rewledy any lees certaln than it
wes at the iime of the sontrsct; it simply
in the intereat of pubil: welfsre inerensed
the debtor's examption so that he and his

< family might be seved from being =
charge upon the state” Hooter v,
Wilson, 278 Bo.24 516, 622 (La.1978).

Unduubtadiy, any incranse in the statato-
ry homestosd sxemption mey impalr the
vaiue of some pre-oristing contrects, st
least indireetly, by axempting additionsl as-
seln from exccution sng thereby restrieting
the remedy available for branch., Howwver,
if the atatutory remedy of male on execu-
tion, ORE 28.419 3t sey., & to be read Into
the contract between the pinintiff and the
defendant, ths reservecd power of the stats
te increrse the statutory exemptions for the
protection and welfase of Hs people must
alp; be iticluded. E? Puew v, Simmons, au-
pra, 879 U.R ut BOB, 88 8.0t 5T1; Home
Building & Lozn Ase'n v. Blaisdali, aupre,
280 U.5. at 434-88, 54 S.Ct. 831, Bo long s
the incresss le ressonsble wid dves not de-
stroy the velue of the eontrast hy destroy-
ing any meaningful remedy, it does not
violate the cortract cleums. “In ell such
easen the question becnmes, therefore, one
of ressonablioness, and of that the logisla-
turs it primarily the judge” 200 UB, st
453, B 5.0 w 287

[§] Wr concivde that any indirect con-
tracios! lmprirment which may have oc-
curred as & result of the incremsed home-
stend oxempiion is not unconstitutional
piace the liucrense wis reasonsblic, and any
impeiriaent would not sppesr to be sub-
stantin! when belanced agninet the govern-
mental ohiective heing porsued. See Bl
Fasv v, Simmors, wapre; Home Builiding &
Loun Asx’m v Blaisdeff, supra. See also
Kock v Yunich, 688 F2d 80, 88 (2d Cir.
W), Mina Cae Oo v, Public Service
Comm’s, 628 ¥.34 BRY, 684 {Ath Cir. 1976),
rert. denied 424 118 B16 (1978); Tuest v,
Fitzpatricr, 409 F.Bupp. 814, 822 24 (KE.D.



Pa.1978); Jamaicn Savingy Bank v. Lef-
kowits, 890 F Supp. 1867, 13601862 (ED.
MN.Y) aff'd 428 U.B. 802, ¥8 S.C 10, 468
L ¥d.2d 2 (1978); Aergjet-Ceneral Carp. v.
Askew, 508 F Rupp. 901, 806-08 (N.D Fia.
191), aff'd 511 F.2d Ti0 (6th Cir), vert.
denied 423 U.S. 908, 86 §.CL. 210, 46 L .Ed 2t
187 (1975); Cuyahogr Met. Housing Au'h,
v. Cloveland, aupra at 25858, California
Tench. Asan. v. Newpori Mesa Unified Sch.
Dist., 838 FRupp. 436, 443-44 (C.D.Cal
19M): Hoeoter v. Wilscn, supra at 520- 22,

Moreover, in our view, shis reau!t ix nol
nacessarily inconsistent with the conclusion
reached by the Court in Edwards v. Kear-
gey, aupra. The doubling of the exemption
in that case from 8590 tu €1,000 mey well
have "so affect{ed] that ramedy ae substan-
tially to Impair and lesren the value of the
contract” under the economie conditions ex-
isting in 18TA. 96 UB, ut 807, Indeed, the
concurring opinicns ih Edwards specifically
distinguished the stetute before thai Court
from statutes dlewoting " ‘that the neccs-
sary implementa of agriculture, or the tools
of & methanie, or articles of necesity in
househeid furniture, shall, like wezring ap-
patel, be not Sable to exscution on judg-
maents.’ "’ 98 U.B at 810, gueting Bronson v.
Kipsés, 43 U.8. () How.) 811, 818, 11 L.Ed.
145 (1849). In their view, tbe examption
provided in the cess befora them was "o
Imthn.lnrnﬁrﬂtnthnmmofconv
truets and tise otustion and circumstances
of debtore as they are ordinarily found to
exint, it would seriously affect the efficiem-
cy of remedies for the oollection of debts,
and that It must, Aberefors, be heid to be
void.” 84 U.5. at 811. See aleo 96 US. at
808 ‘

Like the Supreme Court's interpretation
of the contract cleune, sounomic conditions
have ohanged substantially since 1878. Ip
out view, the legisinture’s setion in increas-
ing the homestead szemption from $7,500
to $12,00¢ was ot unressonable in light of
currént economie conditions, and certainly
the inerease was not "so larpe, that * °
it would serioualy sffest the cfficiency of
remedien for the eollection of debls.”

Affirmad.



